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PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with 

Rule 9.4A of the Parliament’s Standing Orders, in relation to the Succession (Scotland) Bill.  It 

describes the purpose of the subordinate legislation provisions in the Bill and outlines the 

reasons for seeking the proposed powers.  This memorandum should be read in conjunction with 

the Explanatory Notes and Policy Memorandum for the Bill. 

2. The contents of this memorandum are entirely the responsibility of the Scottish 

Government and have not been endorsed by the Scottish Parliament. 

OUTLINE OF BILL PROVISIONS 

3. The law of succession has been subject to substantive review by the Scottish Law 

Commission (“the Commission”) and it has published two wide ranging reports firstly, the 

Report on Succession 1990 (Scottish Law Commission No. 124; January 1990) and secondly, the 

Report on Succession 2009 (Scottish Law Commission No. 219; April 2009).  The Commission 

recommendations cover both a fundamental overhaul of the law on succession and a range of 

miscellaneous recommendations to modernise and clarify the largely technical area of the 

administration of estates and succession law. 

4. This Bill will therefore take forward mainly technical recommendations relating to 

jurisdiction and choice of law; wills and survivorship; and rights of succession in limited 

circumstances.  The Bill has 27 sections which cover the following key areas:  

 Testamentary Documents and Special Destinations 

 Survivorship 

 Forfeiture 

 Estate Administration 

 Miscellaneous reforms. 
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5. Further information about the Bill’s provisions is contained in the Explanatory Notes and 

Financial Memorandum published separately as SP Bill 75–EN, and in the Policy Memorandum 

published separately as SP Bill 75–PM. 

 

RATIONALE FOR SUBORDINATE LEGISLATION 

6. The Bill contains two delegated powers which are explained in more detail below. In 

deciding whether legislative provisions should be specified on the face of the Bill or left to 

subordinate legislation, the Scottish Government has had regard to:  

 

 the need to make proper use of valuable Parliamentary time;  

 

 the need to provide the flexibility to respond to changing circumstances without the need 

for further primary legislation;  

 

 the need to anticipate the unexpected, which might otherwise frustrate the purpose of the 

provision in primary legislation approved by Parliament; and  

 

 the desire to allow adjustments to the technical detail of the law relating to technical 

issues around the law of succession without the need for further primary legislation.  

 

DELEGATED POWERS 

Section 25 – Ancillary Provision  

 

Power conferred on:  the Scottish Ministers  

Power exercisable by:  Regulations  

Parliamentary procedure:  Affirmative if it amends primary legislation, otherwise 

negative  
 

Provision  

 

7.  To provide the Scottish Ministers with the power to make supplementary, incidental, 

consequential, transitional, transitory or saving provision as they consider appropriate for the 

purposes of, in connection with, or for giving full effect to any provision of the Bill.  Subsection 

(2) provides that such Regulations may modify any enactment, including any provision made by 

the Bill and may make different provision for different purposes.  

 

Reason for taking this power  

 

8.  To provide the flexibility to make any ancillary provision when commencing the 

provisions or that may arise in light of experience on the operation of the Act. The Scottish 

Government recognises the potentially broad application of this power, which includes the 

facility to modify primary legislation, and to alter the provisions in the Bill. Any supplementary 

use of the power would though need to be appropriate for the purposes of, in connection with or 

for giving full effect to the Act.  While the Scottish Government has not identified the need for 

any such provision, given the technical nature of the Bill and some of the legislation it relates to 
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it is considered safer to have these powers in case there is a need for any fine-tuning to ensure 

the workability in practice of the matters addressed in the Bill. 

 

Choice of procedure  

 

9.  Where the power is used to modify primary legislation, it would require the level of 

parliamentary scrutiny attached to the affirmative procedure. Other uses will require the negative 

procedure which is considered appropriate given the overall limitation on the use of the powers 

as having to be for the purposes of giving effect to the Act. These procedures are typical for 

ancillary powers.  

 

Section 26 – Commencement  

 

Power conferred on:  the Scottish Ministers  

Power exercisable by:  Regulations  

Parliamentary procedure:  Laid, no procedure  
 

Provision  

 

10.  To enable the Scottish Ministers to commence the Bill, including transitional, transitory 

or savings provisions.  

 

Reason for taking this power  

 

11.  The Commission proposed that Ministers should appoint a single day for the 

commencement of the more extensive Bill attached to its report on the basis that it formed a 

package that cannot sensibly be broken down into smaller parts for commencement at different 

times.   The Scottish Government considers that it is likely that it will also take the view that the 

provisions should be commenced as a whole.  However, it considers that it is preferable to 

ensure there is flexibility in the commencement powers in case it transpires there is any need for 

staggered commencement.   This also allows for the possibility that there could be amendments 

made to the Bill during its Parliamentary passage which might impact on the approach to 

commencement.  The Scottish Government therefore considered that in accordance with usual 

practice, the provisions of the Bill should be capable of being commenced by Commencement 

Order on different days.  

 

Choice of procedure  

 

12.  No procedure is provided for aside from laying in Parliament in line with the 

Interpretation and Legislative Reform (Scotland) Act 2010, which is typical for commencement 

powers. The power includes the usual ability to make transitional, transitory or saving provision 

in the commencement order. While the Bill will only apply in relation to deaths occurring on or 

after commencement it is possible that the need for saving or transitional provision may be 

required on commencement.   It is not considered that the any such provision if required is likely 

to be complex. 
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